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US Army Corps of Engineers



Executive Summary

Wetlands are America’s most diverse and perhaps most important ecosystem; providing
important habitat for a wide range of plant and animal species and important flood control
services.

In January 2001, the US Supreme Court ruled that the US Army Corps of Engineers had
overstepped their authority in denying the Solid Waste Agency of Northern Cook County a
permit to destroy a collection of ponds. The ruling meant that impacting so-called “isolated
wetlands” were no longer regulated by the federal government.

The Hllinois Chapter of the Sierra Club set out to determine the impact of this decision upon
Illinois’ wetlands; particularly wetlands in the northeastern part of Illinois; which according to
the Illinois Department of Natural Resources, has the highest number of isolated wetlands in
the State.

Through an investigation of US Army Corps responses to permit requests from developers
and other seeking to alter or destroy wetlands, Sierra Club found the following:
There were 261 wetland impacting projects that the Corps declared “no
jurisdiction” over during 2001.
Developers began to specifically request that the Corps declare “no jurisdiction” on
their wetland impacting projects.
Based on the Court’s ruling, the Corps either dropped ongoing enforcement
actions or declined to pursue an action even after a violation had been noted.
The average size of wetlands declared “non-jurisdictional” was 3 acres.

These 261 cases are only examples. It is unknown how many other wetlands were destroyed
because developers decided for themselves that the Corps did not have jurisdiction over a
wetland, or the precise total number of wetlands left without federal protection. Prior to the
Court’s decision, isolated wetlands accounted for 60% of the remaining wetlands in the state,
or 12% of the remaining wetland acreage.




Isolation: llinois Wetlands At Risk

Sierra Club Study Finds Illinois’ Wetlands
In Dire Need of Protection

Wetlands are America’s most diverse ecosystems. From the Florida Everglades to the Platte River
in Kansas to the San Pedro River in Arizona to southern Illinois’ pristine Cache River basin, wetlands
are the last bastion of some of the nation’s rarest and most endangered species, as well as many of its
most common animals and plants.

Wetlands are also a boon to the human population of America, providing invaluable flood
control and water purifying mechanisms in an increasingly urbanized landscape, as well as
irreplaceable recreational opportunities.

But wetlands are in trouble all over the country...

Scientists estimate that 54% of wetlands in the United States have been lost due to human
activities since the landing of Columbus. The situation is even more grim in Illinois. In 1818 there
were over 8 million acres, or 23% of the total land area, of wetlands in the state. Today, only
1,251,240 acres (2.5% of the State) remains as wetlands. A staggering 90% of Illinois’ wetlands have
been destroyed.

Many of those marshes, fens, bogs, swamps, sloughs, ponds and prairie potholes are vulnerable to
destruction from a new threat: the loss of federal protections that they have enjoyed for decades.

A Supreme Court Decision Leaves Isolated Wetlands Unprotected

The US government lost its regulatory power to protect many wetlands - those not connected to
a navigable waterway - in a January 2001 US Supreme Court ruling in Solid Waste Agency of
Northern Cook County (SWANCC) v. United States Army Corps of Engineers.

Under Section 404 of the Clean Water Act, Congress mandated that it is unlawful to release
dredged or fill material, without a permit, into a wetland under federal jurisdiction. The
Environmental Protection Agency (EPA) and the United States Army Corps of Engineers are the two
federal agencies which implement Section 404. Since lllinois has no wetland protection program of
its own, we have depended on those agencies to protect our wetlands for us. Under provisions of the
Clean Water Act, property owners must apply for a permit from the Corps before altering wetlands.
In 1986, the Corps added the “migratory bird” rule, which included in its jurisdiction wetlands that
are or may provide habitat to migratory birds crossing state lines.

The Solid Waste Agency of Northern Cook County (SWANCC) purchased a former strip mine,
totaling 533 acres, in Bartlett, Illinois near Chicago in 1990 with the intention of building a garbage
dump. Between 1997 and 1999, the local zoning board, the Cook County Board of Commissioners,
and the lllinois Environmental Protection Agency approved SWANCC applications to fill
approximately 17 acres of wetlands found on the site.

When a colony of migratory birds was found to be breeding on the Bartlett Balefill site, the
Army Corps of Engineers, claimed jurisdiction over the area under Section 404, and denied the



permit request based on the “migratory bird” rule. SWANCC appealed the Corps’ denial of the
permit, challenging the “migratory bird” rule. The Northern District of Illinois and the Seventh
Circuit Court of Appeals upheld the Corps’ decision, and SWANCC appealed to the United States
Supreme Court.

In January 2001, the Supreme Court ruled 5 - 4 that the use of the “migratory bird” rule by the
Corps for the purpose of protecting isolated wetlands under Section 404 exceeded the authority
granted to it by that section. The decision affected hundreds of thousands of isolated wetlands across
the nation.

In one fell swoop, approximately 150,118 acres (60% of the remaining wetlands and about 12%
of the states wetland acreage) of isolated wetlands in Illinois were left vulnerable to development by
the US Supreme Court, according to an analysis of wetlands data by the Illinois Department of
Natural Resources.

In addition to the SWANCC case, other federal court ruling have further eroded the Corps’
authority to protect wetlands. The Bush Administration is now considering whether to dramatically
scale wetland protections as a result.

Sierra Club Tests The Waters: A Year Without Protection

In 2002, the year following the fateful Supreme Court decision on isolated wetlands, Sierra Club
set out to answer a simple question: What was the impact of the SWANCC decision on Illinois
wetlands?

Sierra Club filled out and submitted the necessary Freedom of Information Act (FOIA) request
forms with the Chicago District of the US Army Corps of Engineers. The Chicago District includes
the six counties in northeastern Illinois: Lake, McHenry, Kane, DuPage, Cook and Will counties,
corresponding to the footprint of greater metropolitan Chicago. It is also the region of the state,
according to the Illinois Department of Natural Resources, with the most isolated wetlands.

On two occasions Sierra Club volunteers were permitted access to review how the Corps was
responding to requests for a jurisdictional opinion to determine whether individual wetlands were
still protected.

The results of the Sierra Club’s FOIA request were stunning...

Documents obtained from the Corps showed that from January 8, 2001 through January 8,
2002, the Corps’ Chicago District office received 261 applications to which the Corps replied to the
permittee that they no longer had jurisdiction as a result of the SWANCC decision, and therefore,
no permit was needed.

In simple terms, the Corps’ “no jurisdiction” decisions meant that in the six northeastern Illinois
counties, 261 isolated wetlands were left completely unprotected

Of the 261 applications, 138 were examined by Sierra Club. This partial examination revealed
the following information:

» Developers are specifically asking for a determination of “no jurisdiction” from the

Corps. To attain such a determination, developers often provide a paucity of
information; often no more than a photocopy of a road map;

e There were at least two cases of an enforcement action against a housing developer for

illegally filling a wetland that was dropped,;

e A wide variety of wetlands being impacted: farmed, wooded, shrub filled, and emergent

vegetation (palustrine) wetlands;



e The wetlands ranged in quality from low to high and were often part of larger wetland
complexes;

e There was at least one case of the wetland providing habitat for threatened or endangered
species (Blanding’s Turtle).

The tip of the iceberg...

One of the most notable findings of the Sierra Club permit investigation was the fact that
developers quickly understood the ramification of the SWANCC decision and sought to exploit the
resulting gap in federal protections. In file after file, Sierra Club volunteers encountered letters from
developers stating their desire for a “no jurisdiction” determination by the Corps.

A housing development located near Poplar Creek Forest Preserve in suburban Hoffman Estates
submitted such a letter and included a photocopy of a standard road map. On the map the location
of the wetlands in question were roughly circled, however no topography or water feature could be
seen. No additional information was supplied or requested and the Corps granted the developer’s
“no jurisdiction” request.

In this instance and with the other 260 applications, some information was supplied to the
Corps. This public record paints a partial picture of the impact of the SWANCC decision on
Illinois’ wetlands. What is missing are those wetlands that have been altered, their flood control and
wildlife benefits destroyed, by developers who chose to interpret the SWANCC decision for
themselves and avoid the Corps.

Table 1. USACE “No jurisdiction” Determinations By County During 2001".

County Total Average Size (acres)? Largest? Smallest?
Cook 84 3.42 18.6 0.01
DuPage 30 5.13 15.75 0.24
Lake 60 2.19 18.3 0.06
McHenry 24 3.38 11.56 0.28
Kane 19 0.79 1.6 0.3
Will 42 3.14 17.1 0.23

1 Source: Chicago District, US Army Corps of Engineers
2 Of those wetland permit files randomly examined by Sierra Club (138 of 261 total)

Wetlands Are Worth Saving: Benefits To Wildlife And Humans

Despite the fact that wetlands cover only 3.5% of the U.S., more than 1/3 of all threatened and
endangered species rely solely on this habitat type, and an additional 20% depend on wetlands for
part of their life cycle. Illinois wetlands provide breeding, nesting, forage, and protective habitat for
approximately 40% of the State’s threatened and endangered plants, birds and animals.

Ephemeral, or seasonal, wetlands are crucial to the survival of amphibian and certain invertebrate
populations who depend on this habitat type to provide protection from predators; losing these
wetlands can wipe out entire amphibian populations. Likewise, seasonal wetlands provide habitat for



birds during their migration. As wetlands are lost, there are fewer places for birds to land and forage
for food, resulting in shorter life spans, fewer births and overall population declines.

From 1988 to 1998, floods killed 13 Illinois residents and cost $2.9 billion. Flood damage is
estimated at $39 million in an average year in northeastern Illinois, and was even greater in 2001.
Wetlands act like sponges, retaining water and reducing flooding to surrounding areas; the degree of
flood protection depends on the size and type of the wetland. Wetland vegetation reduces the speed
of floodwater causing water to move more evenly across the floodplain.

A study by the US Fish and Wildlife Service found that 63 million American’s nationwide spent
$29.3 billion watching, photographing, and feeding wildlife in 1996 alone. In Illinois the economic
impact was correspondingly significant with $6.6 million spent. Since wetlands are among the most
productive ecosystems, it is clear that a significant economic impact is derived from the protection of
wetlands.

Three lllinois Counties Fill The Breach

While isolated wetlands currently are unprotected on the federal and state level, local counties
have taken some steps to protect their own wetland resources.

Heavy rains in 1986 and 1987 resulted in massive flooding in the metropolitan Chicago area
with several deaths and nearly $100 million of damage. The Illinois General Assembly passed
legislation in 1987 to permit counties to manage their own storm water drainage.

In the Chicago area, three collar counties - Kane, DuPage and Lake counties have implemented
local wetlands protections based on authority granted to them from 1987 state stormwater control
legislation. In doing so these counties recognized the vital role that all wetlands play in the
protection of property from flood damage.

The success of DuPage, Kane, and Lake County ordinances stems partly from the fact that the
definition of “wetland” and the methodology for wetland delineation are both tied to the federal
regulation program. Because of this, there is inherent familiarity with the process and requirements
by developers.

Cook, Will, and McHenry counties have the same authority under state law. McHenry County
is in the process of developing an ordinance, Will County has developed an ordinance that does not
protect wetlands, and Cook County has yet to act.

Statewide Wetlands Protection Bill Is Needed

It is unlikely that the US Congress will take action to reinstate federal protection any time soon.
In the absence of federal leadership, 1llinois needs to pass a statewide protective measure.

The Sierra Club and other environmental groups in Illinois are working with legislators now to
pass legislation which would restore former levels of protection to isolated wetlands. Legislation
soon to be introduced in Springfield by State Representative Karen May (D-Highland Park) would
restore protections to wetlands that the federal government is no longer protecting by requiring a
permit from the state before anyone could destroy a wetland in Illinois.

If the applicant could demonstrate that there were no reasonable alternatives to destroying the
wetland, and that it would not result in a loss of flood control, wildlife habitat, or water purification
functions, then a permit would be issues by the Illinois Department of Natural Resources (IDNR).
The IDNR, which includes the state's experts on wildlife and flood control, would consult with the



Wetlands At Risk: McHenry County

24 examples of McHenry County wetlands that lost federal
protection during 2001

@ =specific site
19 = unspecified sites countywide
At total of 24 wetlands were declared “non-jurisdictional” in McHenry County during 2001. Of

these, five had their specific locations determined by Sierra Club. 19 were unspecified countywide.
Source: USACE

Map: NIPC Digital Map and ESRI Corp. State Data (1999)
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Wetlands At Risk: Cook County
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Wetlands At Risk: Cook County

84 examples of Cook County wetlands that lost federal
protection during 2001
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At total of 84 wetlands were declared “non-jurisdictional” in Cook County during 2001. Of these,
39 had their specific locations determined by Sierra Club. 10 wetlands had a nonspecific location
within a municipality and 35 were unspecified countywide.

Source: USACE

Map: NIPC Digital Map and ESRI Corp. State Data (1999)
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Co_nt_act Information

[llinois Chapter of the Sierra Club
200 North Michigan Ave., Suite 505
Chicago, IL 60601

312-251-1680
illinois.chapter@sierraclub.org

On the web at:
illinois.sierraclub.org
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